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specified in paragraph (a) of this sec-
tion.

(c) Any funds disbursed pursuant to
this part to any person or operation
who does not comply with the provi-
sions of paragraphs (a) or (b) of this
section shall be refunded with interest.

§784.16 Refunds; joint and
severalliability.

(a) In the event there is a failure to
comply with any term, requirement, or
condition for payment arising under
the application, or this part, and if any
refund of a payment to FSA shall oth-
erwise become due in connection with
the application, or this part, then all
such payments made under this part to
any sheep and lamb operation or per-
son shall be refunded to FSA together
with interest as determined in accord-
ance with paragraph (c) of this section
and late payment charges as provided
in part 1403 of this title.

(b) All persons signing an application
for payment as having an interest in an
operation or payment shall be jointly
and severally liable for any refund, in-
cluding related charges, which is deter-
mined to be due for any reason under
the terms and conditions of the appli-
cation or this part with respect to such
operation or payment.

(c) Interest shall be applicable to re-
funds required of any person under this
part if FSA determines that payments
or other assistance was provided to a
person who was not eligible for such as-
sistance. Such interest shall be charged
at the rate of interest which the United
States Treasury charges the Com-
modity Credit Corporation for funds,
from the date FSA made such benefits
available to the date of repayment or
the date interest increases as deter-
mined in accordance with applicable
regulations. FSA may waive the ac-
crual of interest if FSA determines
that the cause of the erroneous deter-
mination was not due to any action of
the person.

(d) Interest determined in accordance
with paragraph (c¢) of this section may
be waived at the discretion of FSA
alone for refunds resulting from those
violations determined by FSA to have
been beyond the control of the person
committing the violation.
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(e) Late payment interest shall be as-
sessed on all refunds in accordance
with the provisions of, and subject to
the rates prescribed in 7 CFR part 792.

(f) Any excess payments made by
FSA with respect to any application
under this part must be refunded.

(g) In the event that a benefit under
this subpart was provided as the result
of erroneous information provided by
any person, the benefit must be repaid
with any applicable interest.

§784.17 Offsets and withholdings.

FSA may offset or withhold any
amounts due FSA under this subpart in
accordance with the provisions of 7
CFR part 792, or successor regulations,
as designated by the Department.

§784.18 Assignments.

Any person who may be entitled to a
payment may assign his rights to such
payment in accordance with 7 CFR
part 1404 or successor regulations as
designated by the Department.
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§785.1 General.

(a) States meeting conditions speci-
fied in this part may have their medi-
ation programs certified by the Farm
Service Agency (FSA) and receive Fed-
eral grant funds for the operation and
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administration of agricultural medi-
ation programs.

(b) USDA agencies participate in me-
diations pursuant to agency rules gov-
erning their informal appeals proc-
esses. Where mediation of an agency
decision by a certified State mediation
program is available to participants in
an agency program as part of the agen-
cy’s informal appeal process, the agen-
cy will offer a participant receiving no-
tice of an agency decision the oppor-
tunity to mediate the decision under
the State’s certified mediation pro-
gram, in accordance with the agency’s
informal appeals regulations.

(c) USDA agencies making mediation
available as part of the agency infor-
mal appeals process may execute
memoranda of understanding with a
certified mediation program con-
cerning procedures and policies for me-
diations during agency informal ap-
peals that are not inconsistent with
this part or other applicable regula-
tions. Each such memorandum of un-
derstanding will be deemed part of the
grant agreement governing the oper-
ation and administration of a State
certified mediation program receiving
Federal grant funds under this part.

(d) A mediator in a program certified
under this part has no authority to
make decisions that are binding on
parties to a dispute.

(e) No person may be compelled to
participate in mediation provided
through a mediation program certified
under this part. This provision shall
not affect a State law requiring medi-
ation before foreclosure on agricultural
land or property.

§785.2 Definitions.

Administrator means the Adminis-
trator, FSA, or authorized designee.

Certified State mediation program
means a program providing mediation
services that has been certified in ac-
cordance with section 785.3.

Confidential mediation means a medi-
ation process in which the mediator
will not disclose to any person oral or
written communications provided to
the mediator in confidence, except as
allowed by 5 U.S.C. 574 or section 785.9.

Covered persons means producers,
their creditors (as applicable), and
other persons directly affected by ac-
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tions of the USDA involving one or
more of the following issues:

(1) Wetlands determinations;

(2) Compliance with farm programs,
including conservation programs;

(3) Agricultural loans (regardless of
whether the loans are made or guaran-
teed by the USDA or are made by a
third party);

(4) Rural water loan programs;

(5) Grazing on National Forest Sys-
tem lands;

(6) Pesticides; or

(7) Such other issues as the Secretary
may consider appropriate.

Fiscal year means the period of time
beginning October 1 of one year and
ending September 30 of the next year
and designated by the year in which it
ends.

FSA means the Farm Service Agency
of the U.S. Department of Agriculture,
Or a Successor agency.

Mediation services means all activities
relating to the intake and scheduling
of mediations; the provision of back-
ground and selected information re-
garding the mediation process; finan-
cial advisory and counseling services
(as reasonable and necessary to prepare
parties for mediation) performed by a
person other than a State mediation
program mediator; and mediation ses-
sions in which a mediator assists dis-
puting parties in voluntarily reaching
mutually agreeable settlement of
issues within the laws, regulations, and
the agency’s generally applicable pro-
gram policies and procedures, but has
no authoritative decision making
power.

Mediator means a neutral individual
who functions specifically to aid the
parties in a dispute during a mediation
process.

Qualified mediator means a mediator
who meets the training requirements
established by State law in the State
in which mediation services will be
provided or, where a State has no law
prescribing mediator qualifications, an
individual who has attended a min-
imum of 40 hours of core mediator
knowledge and skills training and, to
remain in a qualified mediator status,
completes a minimum of 20 hours of ad-
ditional training or education during
each 2-year period. Such training or
education must be approved by the
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USDA, by an accredited college or uni-
versity, or by one of the following or-
ganizations: State Bar of a qualifying
State, a State mediation association, a
State approved mediation program, or
a society of professionals in dispute
resolution.

Qualifying State means a State with a
State mediation program currently
certified by FSA.

§785.3 Annual certification of State
mediation programs.

To obtain FSA certification of the
State’s mediation program, the State
must meet the requirements of this
section.

(a) New request for certification. A new
request for certification of a State me-
diation program must include descrip-
tive and supporting information re-
garding the mediation program and a
certification that the mediation pro-
gram meets certain requirements as
prescribed in this subsection. If a State
is also qualifying its mediation pro-
gram to request a grant of Federal
funds under the certified State medi-
ation program, the State must submit
with its request for certification addi-
tional information in accordance with
§785.4.

(1) Description of mediation program.
The State must submit a narrative de-
scribing the following with supporting
documentation:

(i) A summary of the program;

(ii) An identification of issues avail-
able for mediation under the program;

(iii) Management of the program;

(iv) Mediation services offered by the
program;

(v) Program staffing and staffing lev-
els;

(vi) Uses of contract mediation serv-
ices in the program describing both
services provided by contractors and
costs of such services;

(vii) State statutes and regulations
in effect that are applicable to the
State’s mediation program; and

(viii) A description of the State pro-
gram’s education and training require-
ments for mediators including:

(A) Training in mediation skills and
in USDA programs;

(B) Identification and compliance
with any State law requirements; and

§785.3

(C) Other steps by the State’s pro-
gram to recruit and deploy qualified
mediators.

(ix) Any other information requested
by FSA;

(2) Certification. The Governor, or
head of a State agency designated by
the Governor, must certify in writing
to the Administrator that the State’s
mediation program meets the following
program requirements:

(i) That the State’s mediation pro-
gram provides mediation services to
covered persons with the aim of reach-
ing mutually agreeable decisions be-
tween the parties under the program;

(ii) That the State’s mediation pro-
gram is authorized or administered by
an agency of the State government or
by the Governor of the State;

(iii) That the State’s mediation pro-
gram provides for training of mediators
in mediation skills and in all issues
covered by the State’s mediation pro-
gram;

(iv) That the State’s mediation pro-
gram shall provide confidential medi-
ation as defined in §785.2;

(v) That the State’s mediation pro-
gram ensures, in the case of agricul-
tural loans, that all lenders and bor-
rowers of agricultural loans receive
adequate notification of the mediation
program;

(vi) That the State’s mediation pro-
gram ensures, in the case of other
issues covered by the mediation pro-
gram, that persons directly affected by
actions of the USDA receive adequate
notification of the mediation program;
and

(vii) That the State’s mediation pro-
gram prohibits discrimination in its
programs on the basis of race, color,
national origin, sex, religion, age, dis-
ability, political beliefs, and marital or
familial status.

(b) Request for re-certification by quali-
fying State. If a State is a qualifying
State at the time its request is made,
the written request need only describe
the changes made in the program since
the previous year’s request, together
with such documents and information
as are necessary concerning such
changes, and a written certification
that the remaining elements of the
program will continue as described in
the previous request.
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§785.4 Grants to certified State medi-
ation programs.

(a) Eligibility. To be eligible to receive
a grant, a State mediation program
must:

(1) Be certified as described in §785.3;
and

(2) Submit an application for a grant
with its certification or re-certifi-
cation request as set forth in this sec-
tion.

(b) Application for grant. A State re-
questing a grant will submit the fol-
lowing to the Administrator:

(1) Application for Federal Assist-
ance, Standard Form 424 (available in
any FSA office and on the Internet,
http://www.whitehouse.gov/omb/grants/);

(2) A budget with supporting details
providing estimates of the cost of oper-
ation and administration of the pro-
gram. Proposed direct expenditures
will be grouped in the categories of al-
lowable direct costs under the program
as set forth in paragraph (c)(1) of this
section;

(3) Other information pertinent to
the funding criteria specified in
§785.7(b); and

(4) Any additional supporting infor-
mation requested by FSA in connec-
tion with its review of the grant re-
quest.

(c) Grant purposes. Grants made under
this part will be used only to pay the
allowable costs of operation and ad-
ministration of the components of a
qualifying State’s mediation program
that have been certified as set forth in
§785.3(b)(2). Costs of services other than
mediation services to covered persons
within the State are not considered
part of the cost of operation and ad-
ministration of the mediation program
for the purpose of determining the
amount of a grant award.

(1) Allowable costs. Subject to applica-
ble cost principles as set forth or ref-
erenced in §3016.22 of this title, allow-
able costs for operations and adminis-
tration are limited to those that are
reasonable and necessary to carry out
the State’s certified mediation pro-
gram in providing mediation services
for covered persons within the State.
Specific categories of costs allowable
under the certified State mediation
program include, and are limited to:

(i) Staff salaries and fringe benefits;
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(ii) Reasonable fees and costs of me-
diators;

(iii) Office rent and expenses, such as
utilities and equipment rental;

(iv) Office supplies;

(v) Administrative costs, such as
workers’ compensation, liability insur-
ance, employer’s share of Social Secu-
rity, and travel that is necessary to
provide mediation services;

(vi) Education and training of par-
ticipants and mediators involved in
mediation;

(vii) Security systems necessary to
assure confidentiality of mediation ses-
sions and records of mediation ses-
sions;

(viii) Costs associated with publicity
and promotion of the program; and

(ix) Financial advisory and coun-
seling services for parties requesting
mediation (as reasonable and necessary
to prepare parties for mediation) that
are performed by a person other than a
state mediation program mediator and
as approved under guidelines estab-
lished by the state mediation program
and reported to FSA.

(2) Prohibited expenditures. Expendi-
tures of grant funds are not allowed
for:

(i) Purchase of capital assets, real es-
tate, or vehicles and repair, or mainte-
nance of privately-owned property;

(ii) Political activities;

(iii) Routine administrative activi-
ties not allowable under OMB Cost
Principles found in part 3015, subpart
T, of this title and OMB Circular No.
A-87; and

(iv) Services provided by a State me-
diation program that are not con-
sistent with the features of the medi-
ation program certified by the State,
including advocacy services on behalf
of a mediation participant, such as rep-
resentation of a mediation client be-
fore an administrative appeals entity
of the USDA or other Federal Govern-
ment department or Federal or State
Court proceeding.

§785.5 Fees for mediation services.

A requirement that non-USDA par-
ties who elect to participate in medi-
ation pay a fee for mediation services
will not preclude certification of a cer-
tified State mediation program or its
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eligibility for a grant; however, if par-
ticipation in mediation is mandatory
for a USDA agency, a certified State
mediation program may not require
the USDA agency to pay a fee to par-
ticipate in a mediation.

§785.6 Deadlines and address.

(a) Deadlines. (1) To be a qualifying
State as of the beginning of a fiscal
year and to be eligible for grant fund-
ing as of the beginning of the fiscal
year, the Governor of a State or head
of a State agency designated by the
Governor of a State must submit a re-
quest for certification and application
for grant on or before August 1 of the
calendar year in which the fiscal year
begins.

(2) Requests received after August 1.
FSA will accept requests for re-certifi-
cations and for new certifications of
State mediation programs after August
1 in each calendar year; however, such
requests will not be considered for
grant funding under §785.7(c) until
after March 1.

(3) Requests for additional grant funds
during a fiscal year. Any request by a
State mediation program that is eligi-
ble for grant funding as of the begin-
ning of the fiscal year for additional
grant funds during that fiscal year for
additional, unbudgeted demands for
mediation services must be submitted
on or before March 1 of the fiscal year.

(b) Address. The request for certifi-
cation or re-certification and any grant
request must be mailed or delivered to:
Administrator, Farm Service Agency,
U.S. Department of Agriculture, Stop
0501, 1400 Independence Avenue, SW.,
Washington, DC 20250-0501.

§785.7 Distribution of Federal grant
funds.

(a) Maximum grant award. A grant
award shall not exceed 70 percent of
the budgeted allowable costs of oper-
ation and administration of the cer-
tified State mediation program. In no
case will the sum granted to a State
exceed $500,000 per fiscal year.

(b) Funding criteria. FSA will consider
the following in determining the grant
award to a qualifying State:

(1) Demand for and use of mediation
services (historical and projected);

(2) Scope of mediation services;

§785.7

(3) Service record of the State pro-
gram, as evidenced by:

(i) Number of inquiries;

(ii) Number of requests for and use of
mediation services, historical and pro-
jected, as applicable;

(iii) Number of mediations resulting
in signed mediation agreements;

(iv) Timeliness of mediation services;
and

(v) Activities promoting awareness
and use of mediation;

(4) Historic use of program funds
(budgeted versus actual); and

(5) Material changes in the State pro-
gram.

(c) Disbursements of grant funds. (1)
Grant funds will be paid in advance, in
installments throughout the Federal
fiscal year as requested by a certified
State mediation program and approved
by FSA. The initial payment to a pro-
gram in a qualifying State eligible for
grant funding as of the beginning of a
fiscal year shall represent at least one-
fourth of the State’s annual grant
award. The initial payment will be
made as soon as practicable after cer-
tification, or re-certification, after
grant funds are appropriated and avail-
able.

(2) Payment of grant funds will be by
electronic funds transfer to the des-
ignated account of each certified State
mediation program, as approved by
FSA.

(d) Administrative reserve fund. After
funds are appropriated, FSA will set
aside b percent of the annual appropria-
tion for use as an administrative re-
serve.

(1) Subject to paragraph (a) of this
section and the availability of funds,
the Administrator will allocate and
disburse sums from the administrative
reserve in the following priority order:

(i) Disbursements to cover addi-
tional, unbudgeted demands for medi-
ation services in qualifying States eli-
gible for grant funding as of the begin-
ning of the fiscal year;

(ii) Grants to qualifying States whose
requests for new certification or re-cer-
tification were received between Au-
gust 2 and March 1. A previously quali-
fying State that submits a request for
re-certification received after August 1
may receive a grant award effective as
of the beginning of the fiscal year. A
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newly qualifying State that submits a
request for certification received after
August 1 may receive a grant award ef-
fective March 31 of the fiscal year.

(iii) Any balance remaining in the
administrative reserve will be allo-
cated pro rata to certified State medi-
ation programs based on their initial
fiscal year grant awards.

(2) All funds from the administrative
reserve will be made available on or be-
fore March 31 of the fiscal year.

(e) Period of availability of funds. (1)
Certified State mediation programs re-
ceiving grant funds are encouraged to
obligate award funds within the Fed-
eral fiscal year of the award. A State
may, however, carry forward any funds
disbursed to its certified State medi-
ation program that remain unobligated
at the end of the fiscal year of award
for use in the next fiscal year for costs
resulting from obligations in the subse-
quent funding period. Any carryover
balances plus any additional obligated
fiscal year grant will not exceed the
lesser of 70 percent of the State’s budg-
eted allowable costs of operation and
administration of the certified State
mediation program for the subsequent
fiscal year, or $500,000.

(2) Grant funds not spent in accord-
ance with this part will be subject to
de-obligation and must be returned to
the USDA.

§785.8 Reports by qualifying States re-
ceiving mediation grant funds.

(a) Annual report by certified State me-
diation program. No later than 30 days
following the end of a fiscal year dur-
ing which a qualifying State received a
grant award under this part, the State
must submit to the Administrator an
annual report on its certified State me-
diation program. The annual report
must include the following:

(1) A review of mediation services
provided by the certified State medi-
ation program during the preceding
Federal fiscal year providing informa-
tion concerning the following matters:

(i) A narrative review of the goals
and accomplishments of the certified
State mediation program in providing
intake and scheduling of cases; the pro-
vision of background and selected in-
formation regarding the mediation
process; financial advisory and coun-
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seling services, training, notification,
public education, increasing resolution
rates, and obtaining program funding
from sources other than the grant
under this part.

(ii) A quantitative summary for the
preceding fiscal year, and for prior fis-
cal years, as appropriate, for compari-
sons of program activities and out-
comes of the cases opened and closed
during the reporting period; mediation
services provided to clients grouped by
program and subdivided by issue,
USDA agency, types of covered persons
and other participants; and the resolu-
tion rate for each category of issue re-
ported for cases closed during the year;

(2) An assessment of the performance
and effectiveness of the State’s cer-
tified mediation program considering:

(i) Estimated average costs of medi-
ation services per client with estimates
furnished in terms of the allowable
costs set forth in §785.4(b)(1).

(ii) Estimated savings to the State as
a result of having the State mediation
program certified including:

(A) Projected costs of avoided USDA
administrative appeals based on projec-
tions of the average costs of such ap-
peals furnished to the State by FSA,
with the assistance of the USDA Na-
tional Appeals Division and other agen-
cies as appropriate;

(B) In agricultural credit mediations
that do not result from a USDA ad-
verse program decision, projected cost
savings to the various parties as a re-
sult of resolution of their dispute in
mediation. Projected cost savings will
be based on such reliable statistical
data as may be obtained from State
statistical sources including the cer-
tified State’s bar association, State De-
partment of Agriculture, State court
system or Better Business Bureau, or
other reliable State or Federal sources;

(iii) Recommendations for improving
the delivery of mediation services to
covered persons, including:

(A) Increasing responsiveness to
needs for mediation services.

(B) Promoting increases in dispute
resolution rates.

(C) Improving assessments of train-
ing needs.

(D) Improving delivery of training.

(E) Reducing costs per mediation.
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(3) Such other matters relating to
the program as the State may elect to
include, or as the Administrator may
require.

(b) Audit report. In addition to the au-
diting requirements of part 3015, sub-
part I and §3016.26 of this title, any
qualifying State receiving a grant
under this part must submit an audit
report to the Administrator in compli-
ance with OMB Circular A-133.

§785.9 Access to program records.

Notwithstanding §3015.24 of this title,
the State must maintain and provide
the Government access to pertinent
records regarding services delivered by
the certified State mediation program
for purposes of evaluation, audit and
monitoring of the certified State medi-
ation program as follows:

(a) For purposes of this section, per-
tinent records consist of: the names
and addresses of applicants for medi-
ation services; dates mediations opened
and closed; issues mediated; dates of
sessions with mediators; names of me-
diators; mediation services furnished
to participants by the program; the
sums charged to parties for each medi-
ation service; records of delivery of
services to prepare parties for medi-
ation (including financial advisory and
counseling services); and the outcome
of the mediation services including for-
mal settlement results and supporting
documentation.

(b) State mediators will notify all
participants in writing at the begin-
ning of the mediation session that the
USDA, including the USDA Inspector
General, the Comptroller General of
the United States, the Administrator,
and any of their representatives will
have access to pertinent records as nec-
essary to monitor and to conduct au-
dits, investigations, or evaluations of
mediation services funded in whole or
in part by the USDA.

(c) All participants in a mediation
must sign and date an acknowledgment
of receipt of such notice from the medi-
ator. The certified State mediation
program shall maintain originals of
such acknowledgments in its mediation
files for at least 5 years.

§785.11

§785.10 Penalty for non-compliance.

(a) The Administrator is authorized
to withdraw certification of a State
mediation program, terminate or sus-
pend the grant to such program, re-
quire a return of unspent grant funds, a
reimbursement of grant funds on ac-
count of expenditures that are not al-
lowed, and may impose any other pen-
alties or sanctions authorized by law if
the Administrator determines that:

(1) The State’s mediation program, at
any time, does not meet the require-
ments for certification;

(2) The mediation program is not
being operated in a manner consistent
with the features of the program cer-
tified by the State, with applicable reg-
ulations, or the grant agreement;

(3) Costs that are not allowed under
§785.4(b) are being paid out of grant
funds;

(4) The mediation program fails to
grant access to mediation records for
purposes specified in §785.8; or

(6) Reports submitted by the State
pursuant to §785.7 are false, contain
misrepresentations or material omis-
sions, or are otherwise misleading.

(b) In the event that FSA gives no-
tice to the State of its intent to en-
force any withdrawal of certification or
other penalty for non-compliance,
USDA agencies will cease to partici-
pate in any mediation conducted by
the State’s mediation program imme-
diately upon delivery of such notice to
the State.

§785.11 Reconsideration by the Ad-
ministrator.

(a) A State mediation program may
request that the Administrator recon-
sider any determination that a State is
not a qualifying State under §785.3 and
any penalty decision made under
§785.10. The decision of the Adminis-
trator upon reconsideration shall be
the final administrative decision of
FSA.

(b) Nothing in this part shall pre-
clude action to suspend or debar a
State mediation program or admin-
istering entity under part 3017 of this
title following a withdrawal of certifi-
cation of the State mediation program.
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§785.12 Nondiscrimination.

The provisions of parts 15, 15b and
1901, subpart E, of this title and part 90
of title 45 apply to activities financed
by grants made under this part.
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§785.13 OMB Control Number.

The information collection require-
ments in this regulation have been ap-
proved by the Office of Management
and Budget and assigned OMB control
number 0560-0165.
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